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Defending your intellectual 
property rights (IPR) in 
EU countries is one of those 
unending processes that can 
drain a company’s pocketbook 
faster than your affordable 
health care program.
The approach to summoning your 
defensive legal warlords is as varied as 
your product array itself.

If you are a Small to Medium-Sized 
business/Enterprise (SME) with 
a great number of products slated 
for export, you may avoid the most 
troublesome countries and take your 
chances by not patenting or trade-
marking your product or service from 
the outset.

Steve Pope, CEO of R2FACT Prod-
uct Development, who has experience 
with small company exporters, said, 
“Before you decide to patent and vali-
date in specific countries, or not,  it 
helps  to have eyes on the ground  to 
see what your competition is doing, 
particularly at each brick and mortar 
site where you envision your product 
to be distributed. If you anticipate 
widespread sales and you also have 
strong competition, you should prob-
ably file and plan to enforce your pat-
ent.” He pointed out.

“On the other hand,  with broad dis-
tribution of a wide range of products 
throughout, say, the EU, yet with 
limited sales, you may find the cost of 
filing and protecting a patent in each 
country outweighs sales revenue,” Mr. 
Pope said.

Another IP consideration, and  of 
lower cost, is to trademark or copy-
write the product or service, accord-
ing to Mr. Pope. He pointed out that 
in many cases competitors will view 
these marks  as a warning to stay away.  
In addition, since the recent ruling of 
Apple versus Samsung over product 
design, design patents are coming 
more into focus and may provide fur-
ther protection. 

Mr. Pope worked with a small East 
coast company for a short time that 
developed a special kit for eye glass re-
pair. The technology enabled anyone 
to easily insert a replacement screw 
into the tiny hole on the frames and 
then snap off the stud on the end of 
the screw once it was tightened. “The 
woman who developed this screw, 
patented it all over the world and is 
selling it successfully,” he said. “But, 
she spent  hundreds of thousands of 
dollars up front to file for   interna-
tional patents a long time before sales 
kicked in.” IP Continued on page 11 
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IP Continued from page 4 
Loss of vision is a human problem 
and eyewear is a global solution. 

Her product solved a global problem 
of easy and inexpensive eye glass re-
pair, so filing and now enforcing her 
many international patents have prov-
en to be well worth the expense. 

On the other end of the spectrum, 
are highly specialized product com-
panies, such as Mobius Therapeutics, 
based in St. Louis, Missouri. Mobius 
is, at present, a single-product com-
pany that produces the only FDA-
approved ophthalmic formulation of 
mitomcyin in the form of a Mitosol® 
Kit containing 0.2 mg/vial of mitocyn 
solution, applicator and sponges for 
topical use in three situations imme-
diately following:

 •  Glaucoma filtration surgery
 •  Corneal surgery
 •  Refractive surgery

“We have Mitosol patents in the EU 
countries, and others,” said Mobius 
President & Founder, Ed Timm. “We 
purposely avoided China, Russia and 
India because of those countries’ IPR 
uncertainties.”

When asked how Mobius protects  
their product in the EU and other 
countries, Mr. Timm explained that 
they engaged experienced IPR law 
firms in those regions, “and to date, 
we’ve not had any problems with our 
patents.”

Mitrosol contains mitomycin to pre-
vent bacterial infection, and mannitol 
to lower intraocular pressure follow-
ing eye surgery. It’s the combination 
of the ingredients and the accompaying 
kit that allowed the patent.

“While we’ve not experienced patent 
infringements, we’re always on alert 
through our legal counsel in each of 
our markets,” explained Mr. Timm.

Scott Brown, partner at the IP pat-
ent and trademark law firm of Hovey 
Williams, looks at a European patent 
situation as a step-by-step process. 

•  Apply and file a US patent first 
through the US Patent and Trade-
mark Office (USPTO).

 •  Then file an application under 
the Patent Cooperation Treaty or 
PCT based on the USPTO filing. 
The PCT allows applicants to seek 
patent protection internationally 
for their inventions, helps patent 
offices with their patent granting 
decisions, and facilitates public 
access to a wealth of technical in-
formation relating to those inven-
tions.   By filing one international 
patent application under the PCT, 
applicants can simultaneously seek 
protection for an invention in 148 
countries throughout the world.

 •  More specifically, if seeking a Eu-
ropean patent, the next stop is the 
European Patent Office (EPO) that 
provides a single patent grant pro-
cedure, but not a single patent from 
the point of view of enforcement. 
It still requires patent validation in 

each country targeted.

As Mr. Brown points out, “To be most 
effective we recommend a company 
focus on core technology protection 
overseas, versus filing for a wide range 
of attributes surrounding the prod-
uct. Foreign patent protection can be 
expensive, so it is best to protect the 
most important parts of your technol-
ogy, because at the end of the day, you 
want that basic technology protection 
that you labored so hard for in the 
first place.”

Looking ahead, in correlation with 
a pending Transatlantic Trade & In-
vestment Partnership (T-TIP), Mr. 
Brown pointed to the proposed Uni-
fied Patent Court (UPC) which was 
initially signed last year by 25 EU 
states. If it in fact, gets established, 
the UPC would eliminate the need 
for separate litigation of infringement 
of European patents in each country. 
But, as of this reporting, it is still in 
the proposed state.

In the Mobius Therapeutics patent 
situation, the enactment of a UPC 
could save the company great deal of 
money to protect its patent in the EU.

Mr. Timm agrees. 
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